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Gay Marriage 

History, Ruling & Questions 

Past Cases 

• 1986: Bowers v. Hardwick 
• 1996: Romer v. Evans 
• 2003: Lawrence v. Texas 
• 2013: US v. Windsor   
• 2013: Hollingsworth v. Perry 



1/15/16 

2 

2015: Obergefell v. Hodges 
Maj: Kennedy, Bader-Ginsburg, Sotomayor, Bryer, Kagan 
Min: Roberts, Thomas, Scalia, Alito 

Four Principles 

•  Personal choice & 
individual 
autonomy: Loving 

•  Intimate 
associations: 
Griswold 

•  Marriage safeguards 
children & families: 
Windsor 

•  Marriage is 
keystone of 
nation’s social 
order: Maynard 
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14th Amendment 
•  No state shall make or enforce any law 

which shall abridge the privileges or 
immunities of citizens of the United 
States; nor shall any state deprive any 
person of life, liberty, or property, 
without due process of law; nor deny to 
any person within its jurisdiction the 
equal protection of the laws. 

Justice Kennedy 

•  The Constitution 
promises liberty to all 
within its reach, a 
liberty that includes 
certain specific rights 
that allow persons, 
within a lawful realm, 
to define and express 
their identity.  
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Kennedy’s Conclusion 
•  No union is more profound than marriage, for it 

embodies the highest ideals of love, fidelity, 
devotion, sacrifice, and family. In forming a 
marital union, two people become something 
greater than once they were. As some of the 
petitioners in these cases demonstrate, 
marriage embodies a love that may endure even 
past death. It would misunderstand these men 
and women to say they disrespect the idea of 
marriage. Their plea is that they do respect it, 
respect it so deeply that they seek to find its 
fulfillment for themselves. Their hope is not to 
be condemned to live in loneliness, excluded 
from one of civilization’s oldest institutions. 
They ask for equal dignity in the eyes of the 
law. The Constitution grants them that right. 

Roberts in Dissent 
•  But this Court is 

not a legislature. 
Whether same-sex 
marriage is a good 
idea should be of 
no concern to us…
The majority’s 
decision is an act 
of will, not legal 
judgment. 
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Roberts in Dissent, cont. 

•  Stripped of its shiny rhetorical gloss, the 
majority’s argument is that the Due Process 
Clause gives same-sex couples a fundamental 
right to marry because it will be good for them 
and for society. If I were a legislator, I would 
certainly consider that view as a matter of social 
policy. But as a judge, I find the majority’s 
position indefensible as a matter of 
constitutional law. 

Thomas in Dissent 

•  Our Constitution—like 
the Declaration of 
Independence before it
—was predicated on a 
simple truth: One’s 
liberty, not to mention 
one’s dignity, was 
something to be 
shielded from—not 
provided by—the State.  
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Thomas in Dissent, cont. 

•  Today’s decision casts that truth aside. In its 
haste to reach a desired result, the majority 
misapplies a clause focused on “due process” to 
afford substantive rights, disregards the most 
plausible understanding of the “liberty” 
protected by that clause, and distorts the 
principles on which this Nation was founded. Its 
decision will have inestimable consequences for 
our Constitution and our society.  

 

Alito in Dissent 

•  Today’s decision 
usurps the 
constitutional right 
of the people to 
decide whether to 
keep or alter the 
traditional 
understanding of 
marriage.  
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Alito in Dissent, cont. 
•  It will be used to vilify Americans who 

are unwilling to assent to the new 
orthodoxy. In the course of its opinion, 
the majority compares traditional 
marriage laws to laws that denied 
equal treatment for African-Americans 
and women. The implications of this 
analogy will be exploited by those who 
are determined to stamp out every 
vestige of dissent.  

 

Scalia in Dissent 
•  Today’s decree says 

that my Ruler, and the 
Ruler of 320 million 
Americans coast-to-
coast, is a majority of 
the nine lawyers on the 
Supreme Court… But 
what really astounds is 
the hubris reflected in 
today’s judicial Putsch 



1/15/16 

8 

Scalia in Dissent, cont. 
•  This practice of constitutional revision by an 

unelected committee of nine, always 
accompanied (as it is today) by extravagant 
praise of liberty, robs the People of the most 
important liberty they asserted in the 
Declaration of Independence and won in the 
Revolution of 1776: the freedom to govern 
themselves. the majority focuses on four 
“principles and traditions” that, in the 
majority’s view, prohibit States from defining 
marriage as an institution consisting of one man 
and one woman. This is a naked judicial claim 
to legislative—indeed, super-legislative—power; 
a claim fundamentally at odds with our system 
of government.  

Scalia in Dissent, cont. 
•  'The nature of marriage is that, through 

its enduring bond, two persons together 
can find other freedoms, such as 
expression, intimacy, and spirituality.’ 
Really? Who ever thought that intimacy 
and spirituality [whatever that means] 
were freedoms? And if intimacy is, one 
would think Freedom of Intimacy is 
abridged rather than expanded by 
marriage. Ask the nearest hippie. 
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Scalia in Dissent,  
cont. 

•  If, even as the price to be paid for a fifth 
vote, I ever joined an opinion for the 
Court that began: 'The Constitution 
promises liberty to all within its reach, a 
liberty that includes certain specific rights 
that allow persons, within a lawful realm, 
to define and express their identity,' I 
would hide my head in a bag. The 
Supreme Court of the United States has 
descended from the disciplined legal 
reasoning of John Marshall and Joseph 
Story to the mystical aphorisms of the 
fortune cookie. 

Scalia in Dissent, cont. 

• The world does not expect logic and 
precision in poetry or inspirational pop 
philosophy; it demands them in the law. 
The stuff contained in today’s opinion 
has to diminish this Court’s reputation 
for clear thinking and sober analysis.  
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Scalia in Dissent, cont. 
•  Except as limited by a constitutional 

prohibition agreed to by the People, the 
States are free to adopt whatever laws 
they like, even those that offend the 
esteemed Justices’ “reasoned judgment.” 
A system of government that makes the 
People subordinate to a committee of 
nine unelected lawyers does not deserve 
to be called a democracy.  

So… 

•  What is marriage? 
•  Should the state 

have a role in it? 
•  Should the court or 

the legislature 
handle these 
matters? 


